
FULL BENCH

Before S. S. Sandhawalia, C.J., S.P. Goyal & S. S. Kang, JJ.

GURPREET SINGH SIDHU and others,—Petitioners.

versus

THE PUNJAB UNIVERSITY, CHANDIGARH and others—
Respondents.

Civil Writ No. 3480 of 1981.

September 9, 1982.

Constitution of India 1950- - Articles 12, 15 & 29-- Indi'an Medical 
Council Act (102 of 1956) —Sections 19, 32 & 33—Regulations of the 
Medical Council of India—Regulation II—Panjab University Act 
(VII of 1947) —Sections 27, 29 & 30—Educational institution
privately owned and managed receiving aid out of State-funds— 
Articles 15 & 29—Whether confer a fundamental right to claim 
admission on merit alone to such an institution—Writ of certiorari— 
V/hether maintainable to quash admissions to the institution— 
Private institutions imparting higher medical education—
Whether instrumentalities of the State—Daya Nand Medical College 
and Hospital—Whether such an instrumentality—Regulation II of 
the Medical Council of India—Whether lays down a statutory public 
duty justifying the issue of a writ of mandamus.

Held, that: (i) on the specific language of Articles 15 and 29 of the
Constitution of India 1950 there is no fundamental right 
of equality conferred on all citizens for admission on 
merit alone in privately owned and managed educational 
institutions receiving aid out of State funds ;

(ii) no writ of certiorari lies against privately owned & 
managed non-statutory educational institutions ;

(iii) Daya Nand Medical College and Hospital, is in no way 
an instrumentality or agency of the State. Nor can it be 
said as a rule that privately owned and managed institu
tions imparting higher medical education would become 
instrumentalities or agencies of the State merely by 
virtue of the provisions of the Indian Medical Council Act
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or the respective Universities to which they may stand 
affiliated ; and

(iv) Regulation-II of the Medical Council of India with 
regard to the selection of students to the medical faculty 
lays no statutory public duty on the respondent-Medical 
College nor confers any legal right on the petitioners to 

inforce the same and consequently the pre-requisities for 
a writ of mandamus are not even remotely satisfied.

(Para 35).
Karam Singh vs. Kurukshetra University I.L.R. 1976(1) Punjab 

& Haryana 859. Overruled.

Case referred by a Single Bench consisting of Hon’ble Mr. Justice 
S. P. Goyal, dated 19th August, 1981, to the larger Bench for decision 
of an important question of law involved in this case. The Division 
Bench consisting of Hon’ble the Chief Justice Mr. S. S. Sandhawalia 
and Hon’ble Mr. Justice S. P. Goyal, dated 19th November, 1981, 
again referred the case to the Full Bench. The Full Bench consist
ing of Hon’ble the Chief Justice Mr. S. S. Sandhawalia, Hon’ble 
Mr. Justice S. P. Goyal and Hon’ble Mr. Justice S. S. Kang, dotted 
the 9th September, 1982 finally decided the case on 9th September, 
1982. 

Petition under Articses 226/227 of the Constitution of India 
praying that : —

(i) A Writ in the nature of mandamus directing the respon
dents 1 to 4 to make admissions under category 7 (a) only 
from amongst the students who have passed their Punjab, 
Punjabi and Guru Nanak Dev Universities, be issued ;

(ii) That the admission of respondents 5 to 9 and other similar 
candidates be declared nullity and be quashed ;

{iii) That respondents 1 and 4 be directed to exercise their 
powers in forcing respondents 2 and 3 to make admissions 
in accordance with the procedure published in the Pros
pectus ;

(iv) the petitioners be ordered to be admitted to the M.B.B.S. 
course in the respondent No. 3 College ;

(v) any other Writ, order or direction as this Hon’ble Court 
may deem fit and proper, under the circumstances of the 
case, be issued ;
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(vi) the record of the case be ordered to be sent for ;

(vii) the costs of the petition be awarded to the petitioners.

It is further prayed that the provisional admission should not be 
finalised and the petitioners be also permitted to join the college at 
their own risk and responsibility.

It is further prayed that the condition of issuing advance notices, 
as required under the High Court Rules and Orders be dispensed 
with, under the circumstances of the case ;

It is still further prayed that the condition of attaching original/ 
certified copies of the annexures be dispensed with.

Kuldip Singh with Satpal Jain and Parveen Goyal.

A. Vishwanathan with V. Ram Swaroop, for respondent 2 and 3. 

R. S. Mongia, for the State.

G. R. Majithia with Salil Sagar, for respondent No. 1.

M. R. Agnihotri, Advocate with O. P. Goyal, for added respon
dents.

JUDGMENT

S. S. Sandhawalia, CJ.

1. The larger question that looms in this set of three Civil Writ 
petitions is — whether a writ of certiorari lies ’against privately 
owned and privately managed Medical College and Hospital? Inevi
tably, at issue is the validity of the somewhat wide ranging observa
tions in this context by the Division Bench in Karan Singh v. Kuru- 
kshetra University (1). Equally significant is the question — whe
ther private institutions imparting higher medical education are 
instrumentalities or agencies of the State — which had also come to 
the fore in the hearing of this reference to the Full Bench.
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2. The terra firma of the factual matrix giving rise to the afore
said issues (which are otherwise pristinely legal) may be taken from 
the averments in C.W.P. No. 3480 of 1981 Gurpreet Singh and others 
v. Panjab University etc. The Managing Society of the Daya Nand 
Medical College and Hospital — respondent No. 2, is admittedly a 
private institution registered under the Societies Registration Act. 
It is not in dispute that it is a charitable religious society privately 
managing the Daya Nand Medical College and Hospital, which is 
claimed to be a minority institution protected by the Constitution. 
Another similar organization is that of the Christian Medical 
College and Hospital also located at Ludhiana. The 20 Writ peti
tioners who are students seeking admission to the Daya Nand Medical 
College (hereinafter called the Medical College) aver that in the 
prospectus issued for this purpose, the admission to the M.B.B.S. 
Course was limited to categories (a) to (f) of para 7 thereof. How
ever category (f) was later scrapped and after interviewing the eligi
ble candidates, the Selection Committee, on July 30, 1981, issued a 
provisional list of 50 selected candidates,—vide annexure P/3. The 
petitioners claim that respondents Nos. 5 to 9 in the said list do not 
belong to category 7(a) and apart from them other candidates who 
have been selected were not entitled to be considered in this cate
gory. It is the case of the writ petitioners that in the event of the 
aforesaid persons being excluded from consideration because of para 
7(a); the writ petitioners are likely to be selected in their place. It 
is further averred that the Medical College receives substantial 
grant-in-aid from the Punjab Government and is strictly governed 
by the Regulations of the Panjab University and, therefore, under 
Article 29 of the Constitution of India, the writ petitioners have a 
fundamental right to claim admission which can be enforced under 
Article 226 of the Constitution of India. The primary relief claimed 
is that the admission of respondents Nos. 5 to 9 and all other similar 

.candidates provisionally 'admitted,—vide annexure P/3 be quashed. 
Equally, a mandamus is sought directing the respondent-Medical 
College to make admissions under category 7(a) of the prospectus 
only from amongst the students who have passed from Pan jab, Pun
jabi and Guru Nanak Dev Universities.

3. On behalf of respondent-Mtdical College, the preliminary 
objections which have been expressly raised and strenuously pressed
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are, that the Medical College is a privately owned and a privately 
managed institution having its own Selection Committee which lays 
down the rules for the admission within the para-metres of binding 
instructions in so far as they relate to constitutional reservations. 
Being a minority institution it is protected by Articles 29 and 30 of 
the Constitution and has a guaranteed right of freedom of internal 
management and otherwise being a non-statutory body it is not 
covered by Article 12 thereof . Therefore; no writ particularly that 
of certiorari lies against the bona fide selection made by the Selec
tion Committee.

4. On merits, it is pointed out that the prospectus itself made 
it prominently clear that the Selection Committee can amend the 
criteria for admission as considered necessary from time to time by 
the authorities. It is claimed that having scrapped category 7(f), 
the Selection Committee was free to distribute the seats among other 
categories or create new categories for selection. It is further averred 
that the writ petitioners in fact figure nowhere (actually they fall 
below No. 27 therein) in the merit list of candidates from the Univer
sities within the State of Punjab and; therefore; have no locus standi 
to file the present petition. On the point of State aid, the averments 
m para 15 are denied and the stand taken is that the Medical College 
receives less than 25 per cent of the total expenditure in this shape.

5. Gurpreet Singh’s case, along wi+h C.W.P- No. 3569 of 1981 
(Miss Smita Ohri v. Panjab University, etc.; originally came up be
fore my learned brother S. P. Goyal; J., sitting singly. The prelimi
nary objection with regard to the maintainability of the writ against 
a privately owned and privately managed institution was strenuously 
pressed before him. Noticing the recent decision in Ajay Hasia v. 
Khalid Mujib (2); and the doubts raised against the ratio in Shri 
Karan Singh’s case (supra) both the cases were referred to a larger 
Bench. The Division Bench before which the matter was thereafter 
placed; endorsed that view and took particular notice of the fact that 
the observations in Karan Singh’s case (supra) had been doubted by 
Harb'ans Lai, J., in an exhaustive reference order in Jaswinder Singh 
v. Panjab University and others, way back on September, , 1976.

(2) AIR 1981 S.C. 487.
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However, when earlier the matter was placed before the Full Bench, 
the writ petition was withdrawn thus rendering the reference infruc- 
tuous. The present reference was, therefore, necessitated (mean
while C.W.P. No. 4036 of 1981 Vimti Kakkar and another v. The Pan
jab University and others, was also directed to be he'ard with Gurpreet 
Singh’s case and that is how these cases are before us.

6. At the very threshold, it may be noticed that the significant 
question — whether a writ of certiorari lies against a privately own
ed and privately managed institution — is now authoritatively con
cluded against the petitioners (within this jurisdction) by the exhaus
tive judgment of the Full Bench in Pritam Singh Gill v. State of 
Punjab & Ors. (3). The learned counsel for the petitioners 
laid no challenge what-so-ever to the enunciation of the 
law therein on this point. Because of this, it is unnecessary to 
traverse the same ground herein a fresh. Affirming the detailed 
reasoning in this context, in paras 26 to 40 of the report in Pritam, 
Singh’s case (supra), we hold th'at because of the settled law that a 
writ of certiorari lies stricto sensu only against a body of persons 
enjoined to act judicially, therefore, a privately owned and privately 
managednon-statutory institution is outside the range of a writ of 
certiorari. The claim of the writ petitioners to quash the provisional 
selection made,—vide annexure P/3 is; therefore; negatived on this 
preliminary ground.

(7) Skirting the up-hill and indeed the impossible task of claim
ing a certiorari against the respondent-Medical College, Mr Kuldip 
Singh, learned counsel for the petitioners then lowered his sights 
and laid claim to a writ of mandamus directing the respondents to 
make admissions under category 7(a) of the prospectus only from 
amongst the students of the Universities located in the Punjab. In 
order to substantiate this claim, the basic stand of the learned coun
sel was that the Medical College is, in essence, an instrumentality 
or an agency of the State and thus within the ambit of Article 12 
of the Constitution of India. This, in turn was rested primarily 
on the ground that the respondent-Medical College was under a 
deep and pervasive control of the Central Government by virtue of 
the provisions of the Indian Medical Council Act, 1956 and the Pun
jab University Act, 1947.

(3) AIR 1982 Pb. & Hry. 228.
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(8) It is apt to examine the two limits of the aforesaid conten
tion separately and one may first deal with the submission resting 
on the provisions of the Indian Medical Council Act. Apparently 
finding a total absence of any direct control of the Central Govern
ment over the Medical College the primary attempt on behlalf of the 
petitioners was to establish an ; indirect or remote control 
of the Central Government ‘allegedly through the
medium of the Medical Council of India. Indeed the 
score of the attack seems to be that the Medical Council 
constituted under section 3 of the Indian Medical Council Act exer
cises such a degree of control over all institutions imparting higher 
medical education, that the Central Government which should be 
presumed to be controlling the aforesaid Medical Council, may be 
deemed as exercising an all pervasive control over the Medical Col
lege. Reliance was sought to be placed on sections 3, 16, 17, 18, 
19-A, 30, 32 and 33 of the Act in an attempt to inferentially show 
that the Central Government exercised a total control over the res
pondent-Medical College.

(9) A close analysis discloses that the aforesaid contentions 
suffer from an insidious fallacy which in essence boomerange on 
the stand taken by the petitioners so as to virtually demolish the' 
same. A reference to section 6 of the Act makes it manifest that 
the Medical Council of India is a body corporate having a perpetual 
succession and a common seal with powers to acquire and hold pro
perty and capacity to sue and be sued in its own name. Plainly 
enough the Medical Council is a statutory body clothed with a legal 
personality distinct and separate from the Cenrtal Government and 
is the creation of an Act of Parliament prescribing in detail for its 
functioning. Therefore it deserves highlighting that even if it be 
assumed that the Medical Council has a modicum of control over 
institutions running Medical Colleges it does not at all follow that 
the Central Government would be clothed with an all pervasive 
control of such institutions by a process of remote reasoning. This 
apart, what calls for notice is that the executive power of the Coun
cil is vested in the larger body constituted by section 3 of the Act 
and a smaller body styled as an executive body provided for in sec
tion 10. An analysis of these provisions seems to give the lie direct 
to the petitioners’ stand that the Medical Council is a mere shadow 
of the Central Government. In fact it is plain therefrom that both"
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the Medical Council of India and the Executive Committee are in 
essence autonomous and predominantly elected bodies which can
not at all be identified with the Central Government. To appre
ciate this it is necessary to read sections 3 and 10—

“S. 3. Constitution and composition oj the Council.

(1) The Central Government shall cause to be constituted a 
Council consisting of the following members, namely,

(a) one member from each State other than a Union Terri
tory, to be nominated by the Central Government in 

consultation with the State Government concerned;

(b) one member from each University, to be elected from
amongst the members of the medical faculty of the 
University by members of the Senate of the University 
or in case the University has no senate, by members 
of the Court;

(c) one member from each State in which a State Medical
Register is maintained, to be elected from amongst 
themselves by persons enrolled on surh Register who 
possess the Medical qualifications included in the 
First or the Second Scheme or in Part II of the Third 

' Schedule;
(d) seven members to be elected from amongst themselves

by persons enrolled oniany of the State Medical Regis
ters who possess the medical qualifications included 
in Part I of the Third Schedule;

(d) eight members to be nominated by the Central Govern
ment.

(2) The President ‘and Vice-President of the Council shall be 
elected by the members of the Council from amongst 
themselves.
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(3) No act done by the Council shall be questioned on the 
ground merely of the existence of any vacancy in, or any 
defect in the constitution of, the Council.

S. 10. The Executive Committee;

(1) The Executive Committee, hereinafter referred to as the 
Committee, shall consist of the President and Vice-Presi
dent, who shall be members ex-officio, and not less than 
seven and not more than ten other members who shall be 
elected by the Council from amongss its members.

(2) The President and Vice-President shall be the President 
and Vice-President respectively of the Committee.

(3) In addition to the powers and duties conferred and im
posed upon it by this Act, the Commi tee shall exercise 
and discharge such powers and duties as the Council may 
confer or impose upon it by any regulations which may 
be made in this behalf.”

Now a reference to clause (b) of Section 3(1) would show that this 
provides for one member frpm every University to be elected by the 
Medical faculty or by the Senate in the composition of the Council, 
Similarly one member from each State is to be elected from persons 
on the State Medical Register. Clause (d) then provides for seven 
members to be elected from amongst persons enrolled on any of the 
State Medical Registers who possess the prescribed qualification. 
Sub-section (2) again lays down that the President and the Vice- 
President shall also be elected by the members of the Council from 
amongst themselves. A reference 1o Schedule I to the Act would 
indicate that even at the stage of its enactment there were as many t 
as 43 Universities mentioned therein. Therefore clauses (b) , (c) and 
(d) would leave no manner of doubt that the elected members of 
the Council far out numbers the eight members which can be nomi
nated by the Central Government alone to the Council. Nor it is 
to be assumed that the Central Government in making these nomi
nations (which appears to be a power coupled with duty) to a pro
fessional prestigious organisation would necessarily appoint per
sons utterly subservient thereto. All this leaves no manner of
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doubt that the Medical Council of India far from merely being a 
Government Department or a shadow thereof is in essence a status 
tory, autonomous, and primarily elected body. Again a reference 
to the afore-quoted section 10 shows that executive Committee is 
constituted of the President and the Vice-President (who in turn 
are elected persons) and between 7 to 10 members who shall be 
elected by the Medical Council of India from amongst its members. 
The Committee, therefore, in which the executive power under the 
Act is vested is again plainly an elected body and far from being a 
mere replica of the Central Government. Therefore, the stand that 
any control by the Medical Council of India or the executive is 
deemed to be the control of the Central Government itself is on the 
face of it both fallacious and untenable.

10. Once the aforesaid finding is arrived at it is futile to exa
mine in detail the other provisions of the Act to which our attention 
was sought to be drawn as they merely indicate some modicum of 
control or supervision by the Medical Council over the Medical 
institutions in the country. This is so because such a control by the 
Medical Council cannot even remotely be equated with that by the 
Central Government. Apart from this the provisions of sections 16 
to 18 merely empower t|he Council to require information as to the 
courses of study and examinations from the Universities or Medical 
Institutions in India, and to conduct an inspection of examinations 
and appoint visitors thereat. The powers of this nature can hardly 
be termed as an all pervasive or total control of the functioning of 
a privately owned and privately managed institution running a 
Medical College. Similarly Section 19(a) empowering the laying 
down of minimum standard of medical education and sections 32 
and 33 giving the usual powers to make rules and regulations do not 
in any way spell out an absoluteness of control envisaged in this 
context.

11. Le’amed counsel for the petitioners had also attempted to
raise a half-hearted contention on the basis of the provisions of the
Pan jab University Act 1947 land the Regulations framed thereunder.
Our attention was drawn to sections 27, 29 and 30 of the said Act' \
providing for the affiliation of Colleges and the obligation of such 
colleges to make return and report to the University and the power
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of the latter to inspect them from time to time and lastly for the dis
affiliation of such Colleges, if necessary. Regulations providing for 
the conditions of affiliation and admission and migration of students, 
etc., were also referred to. The somewhat tenuous argument herein 
was that the Panjab University again exercises considerable control 
over the Medical Colleges affiliated thereto.

12. The aforesaid contention has only to be noticed and reject
ed. It would not even remotely be disputed that the University 
is both a statutory and an autonomous body created by the Pan jab 
University. It could not be urged with any seriousness that the 
University is in any way a mere shadow or limb of the Government. 
It is an incorporated body by virtue of section 4 and a reference to 
section 8 would show that the supreme authority of the University 
vests in the Senate. That the Senate is primarily an elected and inde
pendent body as also the Syndicate in which the executive powers 
of the University are vested by section 20 was not at all disputed 
before us. Consequently it is plain that even assuming that the 
Panjab University exercises a modicum of control over the respon
dent Daya Nand Medic’al College this by itself cannot remotely 
establish that the State in any way has an all pervasive control of 
the same.

13. Inevitably the claim of the petitioners that the respondent 
Medical College is an instrumentality or an agency of the State has 
now to be tested on the touch-stone of the authoritative observations 
in Ajay Hasid v. Khalid Mujib (supra), on which indeed 
primary reliance was placed by Mr. Kuldip Singh as well. 
It is unnecessary now to go to the larger rationale of the judgment, 
because the tests for determining as to when a body can be said to 
be an instrumentality or agency of the Government Wave now been 
authoritatively formulated, to which reference would follow. How
ever, before applying the same it is relevant to notice that the final 
Court has itself tried to tread a golden mean in determining whether 
a body is an instrumentality of the Statue or otherwise. Regarding 
the application of these tests it was rightly observed as under:.—

“ * * *. These tests are not conclusive or clinching, but they 
are merely indicative indicia which have to be used with 
care and caution, because while stressing the necessity of
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a wide meaning to be placed on the expression ‘other 
auhorities’, it must be realised that it should not be 
stretched so far aŝ  to bring in every autonomous body 
which has some nexus with the Government within the 
sweep of the expression. A wide enlargement of the 
meaning must be tempered by a wise limitation.”

With the aforesaid note of caution clearly in mind one may now 
proceed to notice the six tests and apply the same with particularity 
to the respondent-Medical College:—

“ (1) One thing is clear that if the entire share capital of the 
corporation is held by Government it would go a long 
way towards indicating that the corporation is an instru
mentality or agency of Government;

(2) Where the financial assistance of the State is so much 'as 
to meet almost entire expenditure of the corporation, it 
would afford some indication of the corporation being 
impregnated with governmental character;

(3) It may also be a relevant factor — whether the corpora
tion enjoys monoply status which is the State conferred 
or State protected;

(4) Existence of deep and parvasive State control may afford 
an indication that the Corporation is a State agency or 
instrumentality;

(5) If the functions of the corporation are of public impor
tance and closely related to governmental functions, it 
would be a relevant factor in classifying the corporation 
as an instrumentality or agency of Government;

(6) Specifically, if a department of Government is transfer
red to a corporation, it would be a strong factor suppor
tive of this inference of the corporation being an instru
mentality or agency of Government.”
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Herein it is plain that no question of any governmental share capital 
in the respondent-institution arises at all. The unrebutted everment 
of the respondent is that the respondent-College receives less than 
25 per cent of its total expenditure as State aid. The second test 
which requires that the financial assistance must be such as to meet 
almost the entire expenditure of the Corporation is, therefore, not 
even remotely satisfied. Equtally evident it is that no question of 
tHe respondent commanding 'any monopoly status or its functions 
being closely related to governmental functions arises here. Simi
larly the sixth test regarding a department of Government being 
transferred to the corporation is not even remotely attracted. The 
detailed discussion earlier would show that any modicum of control 
by the Medical Council of India or the Panjab University has not the 
least relevance to the deep and all pervasive State control required 
by test No. 4. It seems to be plain that not even one of the six 
authoritative tests laid down stands satisfied herein.

14. In this context it is also 'apt to recall the observations of the 
Full Bench in Pritam Singh Gill’s case (supr,a) —

“ . . . However, what deserves highlighting herein is the fact 
that it is not any financial kind of State control which is 
adequate to satisfy the stringent conditions spelled out 
in test No. 4. It can perhaps be said that with the ever 
extending (activities of the welfare State, there would hard
ly be a field wherein it may not exercise some modicum 
of control or interference. However, this is not the kind 
of control which would convert any and every legal per
son into a State for the purposes cf Article 12 of the Consti
tution of India. What their Lordships have highlighted is 
that, firstly the State control must be both deep and per- y 
vasive. Not only that, its depth and pervasiveness must 
be of a kind as to lead to a clear pointer that the body 
indeed is either a State agency or an instrumentality 
thereof.”

In the light of the aforesaid legal and factual position the conclusion 
is ineviable that the respondent-Medical College and hospital is in 
no way an instrumentality or agency of the State. Nor can it be
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said as a rule that privately owned and privately managed institu
tions imparting higher medical education would become instrumen
talities or agencies of the State merely because of the provisions of 
the Indian Medical Council Act or the Universities, to which they 
may be affiliated.

15. Repelled on his main ground that the respondent-Medical 
College was an instrumentality or agency of the State (with the 
consequent applicability of Article 14). Mr. Kuldip Singh had then 
raised an ancillary contention. This was rested wholly on Regula
tion II of the Medical Council of India with regard to the selection 
of students to the Medical Faculty. It was contended that this Regu
lation II has statutory force and it lays a mandatory duty on the 
respondent-College to make selections for admission in accordance 
therewith, which can lie enforced by a writ of mandamus despite 
the fact that the respondent-College is a private body.

16. To appreciate this contention, one must first read the rele
vant part of Regulation II of the Medical Council of India:—

II. Selection of Students: —

The selection of students to a medical college should be based 
solely on merit of the candidate and for determination of 
merit, the following criteria be adopted uniformly 
throughout the country:—

(a) In States, having only one Medical College and one
University/Board/Examining Body conducting the 
qualifying examination, the marks obtained at such 
qualifying examination be taken into consideration.

(b) In States having more than one University/Board/Exa
mination Body conducting the qualifying examination 
(or where there are more than one medical college 
under the administrative control of one authority), a 
competitive entrance examination should be held so
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as to achieve a uniform evaluation due to the varia
tion of the standard of qualifying examinations con
ducted by different agencies.

(c) * * * * * *

(d) * * * * * *

(e) * * * * * *

* * * * * ♦

In the context of the afore-quoted Regulation, it seems wholly un
necessary to examine the ancillary contention raised on behalf of the 
petitioners on principle because it is concluded against them by the 
authoritative precedent in State of M.P- v. Nivedita Jain (4). Therein, 
their lordships had occasion to exhaustively consider the scope of 
Regulations I and II of the Medical Council of India. It was held 
that Regulation I, which prescribes for the eligibility of candidates 
for admission to medical courses, was mandatory whereas Regula
tion II, far from being so, did not have any statutory force. In fact, 
it was after opining that Regulation II, recommending the process of 
selection, was outside the authority of the Council under section 33 
of the Indian Medical Council Act that their Lordships, for a variety 
of other reasons, concluded as under:—

/
“We are, therefore, of the opinion that Regulation II of the 

Council, which is merely directory and in the nature of 
a recommendation, has no such statutory force as to ren
der the order in question which contravenes the said Regu

lation, illegal, invalid and unconstitutional.”

17. Once it is held that Regulation II is neither mandatory nor has 
a statutory force and is beyond the scope of section 33 of the Indian 
Medical Council Act, it seems to be pl'ain that the very corner-stone 
of the petitioners’ stand in this context falls and the argument rest
ing thereon must crumble. The Full Bench in Pritam Singh Gill v.

I
(4) AIR 1981 S.C. 2045.
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State oj Punjab and others (supra), pithily summed up the basic pre
requisites for a writ of Mandamus as under

“It would be manifest from the above that to successfully in
voke the mandamus jurisdiction, the petitioner has not 
only to show a clear public or statutory duty laid on the 
respondent but an equally clear legal right to enforce the 
same.”

In view of the findings above it seems to be plain that neither of the 
two conditions is even remotely satisfied here and, therefore, the 
cl'aim for a writ of mandamus must be rejected.

18. The last arrow to the bow of the petitioners was a firm 
reliance on the view expressed by the Division Bench in Karan 
Singh v. Kurukshetra University (supra). On those premises; it was 
contended that even though the respondent-Medical College was a 
private body yet Article 29(2) confers a fundamental right on the 
petitioners to be considered for admission thereto on merits alone and 
a corresponding duty on the respondent which can be enforced 
against it by mandamus. Undoubtely, the observations in Karan 
Singh’s case (supra) lend unstinted support to the stand yet we must 
proceed to examine the correctness of the same in view of a frontal 
challenge raised thereto on behalf of the respondents. Indeed, as 
was noticed at the outset, a pointed doubt about the validity of this 
view had necessitated this reference to the larger Bench.

19. Now a close analysis of the judgment in Karan Singh’s case 
on this particular point would indicate that the Bench rejected the 
strenuously pressed twin preliminary objection on behalf of a private 
rural educational college at Kaithal, that the student-writ petitioners 
had no fundamental or legal right to claim admission to the said 
College (on which alone a writ of mandamus was sought to be rest
ed) and consequently no writ was competent against a private educa
tional institution. The basic premise on which the Division Bench 
proceeded was that Aritcle 29(2) of the Constitution confers a 
fundamental right on the students to be considered for admission 
on merits alone to all educational institutions aided out of State fund. 
Inevitably a corresponding duty on such institutions to admit students
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was inferred which was held to be enforceable by way of a writ as 
well.

20. It seems to be manifest that the core question herein is 
whether Article 29(2) confers a fundamental right of equality of 
admission on all eligible students . to a State aided private educa
tional institution. With the greatest respect it appears to me 
that the said Article confers no such doctrinaire right and constru
ing it in any such abstruse terms may, apart from other anamolies 
tend to erode the protection expressly afforded to the cultural and 
educational rights of the minorities by Articles 29 and 30 of the 
Constitution itself.

\

21. What precisely is the width and the scope of Article 29 (2) 
must not be constructed in isolation but in the larger scheme of the 
fundamental rights guaranteed by Part III of the Constitution. 
This part is prominently and meaningfully categorised by the 
framers of the Constitution themselves. The opening Articles 12 
and 13 of the Chapter are general in naure containing therein the 
definition clause and the declaration that laws inconsistent with or in 
derogation of the fundamental rights are void to that extent. 
Thereafter follow the Articles under the distinct sub-heads—the 
rights of equality, the rights of freedom, the rights against exploita
tion and the right of freedom of religion etc. What would 
prominently catch the eye first in this context, therefore, is the fact 
that Article 29(2) does not fall within any of this set of funda
mental rights comprised in Articles 14 to 28 and separately 
categorised as well. If it were at all intended to confer a general 
fundamental right of equality of admission to all students in all 
State aided institutions then its rightful place should have been 
within the well-known rights to equally. Nor does this Article 
come within ,the ambit of the now celebrated rights of freedom 
generally and freedom of religion particularly and the prohibition 
against exploitation. The location of this Article and its express 
exclusion from the generic fundamental rights is thus a matter of 
patent significance which cannot be lost sight of.

f1
22. In the converse Article 29(2) fails within the specific head 

of the Cultural and Educational Rights’ which have been
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guaranteed to the minorities. The heading of the Article and its 
marginal note is not without significance and has been so construed 
authoritatively. In terms these provisions are declared to be for 
the protection of the interest of minorities. Similar language is 
again used in the heading of Article 30. It is well-settled that the 
two Articles 29 and 30 are parljs of the same integrated whole of the 
protection of cultural and educational rights of minorities and havet 
to be read together.

23. Now apart from the above clause (2) of Article 29 is 
audouBtedly connected with clause (1) thereof to which it succeeds. 
Indeed it has been sometimes said that it is in the nature of a 
proviso to clause (1). The later provis’ on guarantees a right to 
every section of the citizen of India who have a distinct language, 
script or culture of its own to preserve the s'ame. There is no 
dispute that this right includes within it the consequential right of 
such a minority to establish and maintain educational institutions 
of its own in order to conserve such language, script or( culture. An 
educational institution of this kind run by such a minority com
munity, which receives no aid from the State funds, is thus clearly 
out of ambit of clause (2) of Article 29. Indeed apart from minority 
Schools and Colleges educational institutions not run by the State 
itself are divisible into three classes—

(i) those which do not seek either aid or recognition from 
the State;

(ii) those which seek recognition by the State or University 
authorities but no ‘aid; and

(iii) tjhose which seek and secure financial aid.
It seems to be plain on principle and is otherwise settled beyond 
cavil that private educational institutions falling in categories (i) and 
(ii) above in whose case no strings of State aid are attached are free 
to establish and administer these educational institutions with a 
modicum of internal freedom of management. As against these insti
tutions no general fundamental right of equality of admission on 
merits can even be invoked under any constitutional provision. So 
far as minority institutions of this nature are concerned their freedom
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of management is constitutionally guaranteed and cannot be even 
unpinged upon by Parliamentary or State laws. It would seem to 
follow that if a minority institution which receives no aid 
out of the Stae funds chooses to bar its door against citizens not 
belonging to the same community it would well be within its rights 
to do so. Similarly privately owned and privately managed educa
tional institutions not receiving State aid (even though not falling 
within the category of a minority institution) would equally 
have a freedom of internal management subject, of course, to any 
State laws made to the contrary. It is thus evident that with regard 
to the aforesaid classes of educational institutions no fundamental 
right generally of all citizen students to claim admission can possibly 
arise. Therefore the premis'e that Article 29(2) confers a fundamen
tal right of equality of admission to all educational institutions is 
plainly untenable. In other words all private educational institu
tions not receiving aid out of State funds are wholly otit of the ambit 
of Article 29(2).

24. Coming now to the specific language of Article 29(2) it 
deals specifically with two classes of educational institutions, naniely, 
those maintained by the State itself or those receiving aid otit of 
State funds. ( It is apt to deal with these separately and one may 
first advert to those educational institutions receiving aid out of 

. State funds. Undoubtedly these institutions come within the ambit 
of this Article. What, however, calls for notice herein is that Article 
29(2) is couched in the language of prohibition which is limited in 
terms and not in those of the conferment of a general or generic 
right of equality. The prohibition here is specific and confined to 
four grounds alone on which discrimination for admission into educa
tional institutions receiving aid out of the State funds is barred. 
These are in terms those of religion, race, caste and language. Of 
particular significance is the use of the word ‘Only’ in this context 
by the framers of the Constitution. Therefore, the prohibition ex
tends only to these four categories and necessarily does not coyer 
any other ground. It would follow, therefore, that a denial of admis
sion into ‘any education institutions, of this nature, also on grounds 
other than these four is in no way prohibited and indeed from the 
language employed it is ejjher recognised oj\ certainly acquisce^ |n. 
It seems to be plain, tjiat if the intenf was to confer any generic right 
of equality of admission on merit to all these institutions there was
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no difficulty in plainly and simply conferring an eqiiality if admis
sion on all citizens to State aided educational institutions. No such 
wide ranging language has been used and on the other hand design
edly constricted and specific phraseology employed. It consequently 
follows that the prohibition under Article 29(2) is confined only to 
discrimination on grounds of religion, race-, caste and language in 
State aided institutions and no more.

25. Adverting now to educational institutions maintained by the 
State exclusively to which also Article 29 (2) applies it is plain that 
they form a distinct class. What perhaps calls for prominent notice 
is the fact that when the State itself runs educational institutions 
it is in an intrinsically different position from private individuals or 
collection of private persons or minorities qwning and managing 
their educational institutions. Because of the equality clauses of the 
fundamental rights which are applicable to the State alone it Cannot 
even in this field act arbitrarily. It is now too well-settled that any 
arbitrary, unguided or whimsical exercise of power by the State even 
in its administrative functions is correctable under the Constitution. 
However, private persons or collection of private persons running 
charitable or minority educational institutions do not seem to be under 
any such obligation which h'as been laid by the Constitution on the 
State alone. The distinction betwixt the limitation placed on State 
action by the fundamental rights and other provisions of the Consti
tution has to be kept sharply in mind because those considerations 
cannot mathematically, apply to private persons or association of 
private persons establishing and administering educational institu
tions. Indeed so far as the minorities are concerned this freedom 
to administer eduecatonal institutions of their choice is a guaranteed 
right which cannot be infringed by ordinary laws. Indeed l̂t is 
the ignoring of this distinction betwixt the State 'action and private 
action which seems ito have led to the fallacy of assuming that what 
would be true qua institutions exclusively maintained by the State 
would he applicable alsb'to-privSthly owned and privately managed 
educational institutions.

i
26. Again viewing Article 29 as an integral whole it would ap

pear that whilst clause (1) thereof guaranteed to a sectional minority 
a right to establish and administer educational institutions 
for conserving its 1/anguage script or calture yet at the_ same 
time by clause (2) a fetter was placed thereon if such an
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institution received aid out of the State funds. To repeat 
if such a minority institution received no aid its right to admit or not 
to admit students was unfettered but if it received aid out of State 
funds then clause (2) exacted a price therefor that even such an insti 
ution could then no longer discriminate in four express prohibited 
grounds of religion, race, caste and language. Now this clause (2) 
was widely worded in order to allay any apprehension that minorities 
may themselves be discriminated against on the aforesaid four 
grounds for admission into majority institutions or those run by the 
State. This is indeed evident from the language of the Article itself 
but 'as an aid the legislative history thereof is again a pointer to the 
same effect. Reference in this connection may be made to the autho
ritative work on the framing of Indian Constitution by B. Shiva Rao 
(pages 272 to 281) which would indicate that the larger thrust of these 
provisions was not the conferment of any generic fundamental rights 
on citizens but the protection of the interest of minorities and the 
apprehension of any discrimination agalinst them.

27. Equally apt it is to advert to Article 15(4) and arrive at a 
harmonious construction of the same with Article 29(2). As has al
ready been noticed, if it was intended to confer any fundamental 
right of equality of admission for citizens to even private educational 
institutions receiving aid from State funds then its, rightful place 
should well have been within Article 15 itself originally. Further 
as a matter of legislative history it deserves recalling that in The 
State if Madras v. Sm. Champakam Dorairajan & another (15), the 
Supreme Court had struck down the reservations made in favour 
of minorities on the basis of what was called the communal G.O. in 
State run institutions in Madras on the 9th of April, 1951, primarily 
because of its contravention of Article 29(2). As a consequence of 
this judgment clause (4) of Article 15 was added by the Constitu
tion (1st Amendment) Act 1951. This, in essence, was limited tb 
legitimising the reservation of seats in educational institutions for 
educationally backward classes or for Scheduled Castes 'and Schedul
ed Tribes. It is significant that even when making this amendment 
no general right of equality of admission to all educational institu
tions including private ones receiving State aid was even remotely 
attempted. Equally significant it is that though Article 15 further

(5) AIR (38) 1951 S.C. 226.
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prohibits discrimination on the basis of caste and place of birth also 
these do not find any mention in Article 29(2). It is obvious that 
categorisation on the basis of sex and place of birth would be per
fectly legitimate under Article 29(2). This also highlights the fact 
that the prohibition in Article 29(2) is limited and confined only to 
religion, race, caste and l'angufege and is in contrast to the larger 
fundamental right spelt out in the generic provisions of Article 15.

28. Lastly it would appear that carried to the abstruse length 
of reading Article 29 (2) as a generic fundamental right of equality 
of admission on merits to all educational institutions receiving 
aid out of State funds would tend to conflict and erode the protec
tion afforded to minorities to establish and administer educational 
institution of their choice. That the establishment of such institutions 
by minorities and the freedom of internal administration thereof by 
them is the core of the protection of such cultural and educational 
rights is spelt out by a string of cases of the final Court begining 
with the reference on the Kerala Education Bill (6). If a 
fundamental right of equality of admission to all citizen even into 
such minority educational1 institutions on the ground that they 
receive aid out of State funds is enforced it j would be obvious that 
the minority - right t0 administer their educational ; institu
tions (with State aid) including therein the right of admission 
would necessarily give way to such a claim and would be eroded. 
In fact the general citizenary would thus be table to sw'amp the mino
rity institutions and thus take away its minority 
character,! and the protection in terms sought to be given tq them 
under Articles 29 and 30. Such a construction would also tend to 
.dry up the sources to private charity and enterprise in the field of 
education which have so far, contributed materially to the cultural 
and educational development of ti#  country. If privately owned and 
privately managed educational institutions and particularly those 
maintained by the minority community are left with no freedom 
of internal management and admission the motivating purpose for 
their creation would be lost and the ’ large sphere of private 
financial contribution to educational development would be scotched 
at its very source. Consequently in order to harmonise with the 
constitutional protection to minority clutural and educational rights, 
Article 29(2) has to be read within the four-corners thereof and not 
in conflict therewith. j

(6T^Aml958 aC. 956
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29. What emerges 'from the ’aforesaid discussion on the basis 
of the provisions of the Constitution itself and on principle seems 
to be equally well supported by precedent if not directly but certain
ly by way of analogy. In Karan Singh’s 1 case reliance was 
particularly sought to be placed on Chamoakam Dorairajan’s case 
(supra). What, however, seems to have missed notice is the signifi
cant fact that specifically that was a case of discrimination on the 
basis of the Communal G.O. particularly with regard to discrimina
tion on grounls of caste and religion. The educational institutions 
therein far from being private ones were being run by [the State 
itself. The case was thus undoubtedly within that limited sphere 
Where Article 29(2) would have play. With the greatest'respcect I 
am unable to derive any general fundamental right of equality of 
admission to all private educational institutions receiving State 
aid from the said judgment. Equally 1 it bears repetition that this 
judgment led to an amendment of the Constitution and the insertion 
of clause (4) to Article 15 which again negatives any such intent of 
conferring a generic right. In State of Bombay v. Bombay Educa
tion Society (7), their Lordships again highlighted the distinc
tion between the general right under Article 15 and the [circumscrib
ed prohibition in Article 29 (2). It was pin-pointed that the latter 
was only a remedy or protection ^against a species of wrong, namely, 
the limited discrimination on four grounds only specified therein, 
in those terms:— | -

“ * * *, Article 15 protects all citizens against the State whereas 
the protection of Article 29(2) extends against the State 

or anybody, who denies the right conferred by it. Further 
1 Article 15 protects all citizens against discrimination 

generally, but Article 29 (2) is a protection against a parti
cular species of wrong namely denial of admission into 
educational institutions of the specified kind.”

Again in the celebrated reference in the matter of the Kerala Educa
tion Bill (supra), Chief Justice Das, observed as follows : —

a* * * The real import of Article 29(2) and Article 30(1;) 
seems to us to be that they clearly contemplate a minority 
institution with a sprinkling of outsiders admitted into 
it.”

.(7) A.I.R. 1954 S.C. 561.
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The limited protection afforded by Article 29 was again reiterated in 
Proost v. The State of Bihar, (8). However, more pointed observa
tions were made by their Lordships in the celebrated case of Kumari 
Chitra Ghosh and another v. Unidn of India and others (9), as 
under: —

“ We are unable to see how Article 15(1) can be invoked in 
the present case. The rules do not discriminate between 
any citizen on grounds only of religion, race, caste, sex, 
place of both or any of them, "flor is Article 29 (2) 
of any assistance to the appellants. They are not being 
denied admission into the Medical College on grounds only 
of religion, race, caste, language or any of them . .

Later in an exhaustive judgment by a Nine-Judges bench in 
St. Xeviers College v. State of Gujarat (10), the aforesaid1 principle 
stands authoritatively reiterated.

30. In fairness to the learned counsel for the petitioners 
reference must be made to Randhir Singh v. State of Maryana and 
another, (11), on which some misplaced reliance was sought to be 
placed for contending that such a generic right was enforceable 
against a private institution as well.

31. Courfsel’s reliance oh Randhir Singh’s case (supia) 
obviously stems from a patent factual misapprehension. It was 
sought to be assumed that. Kamla Nehru School in~which admission 
was sotight by the petitioners therein wVis a private institution. This 
stand is, however, totally belied. Randhir Singh’s case (supr,a) was 
an appeal from a judgment of this Court dismissing C.W.P. No. 1506 
o f 1977 in limine on 1st' of June, 1977. A reference to the original 
record would disclose th'a+ the'’ petitioners’ own oase was that’ the 
Kamla Nehru School was the junior wing of Moti Lai Nehru School 
of Sports, Rai, which, on the petitioners’ own averments was set up 
in 1974 by the Government of Haryan'a and was being administered 
by it through the Secretary, . Government of Haryana, Sports

(8) A.I.R. 1969 S.C. 465.
(9) A.l'R. 1970 S.C. 35.
(10) A.I.R. 1974 S.C. 1389.
(11) A.I.R. 1977 S.C. 2209.
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Department. It is thus plain that the educational institution was a 
Governmen owned and Government run institution. Even otherwise 
it is plain that the question of maintainability of a writ against 
private institution was not and in fact could not even be remotely 
raised before their Lordships of the Supreme Court far, from being 
pronounced thereupon. The only objection referred to in paragraph-5 
oi the report (on which alone tenuous relianct was placed) was that 
during the emergency the writ was not maintainable under the 
amended provision of Article 226 of the Constitution. Their Lord' 
ships repelled that objection summarily which cannot even remotely 
be considered as ’a warrant for holding that there was either a 
fundamental right of admission to all private institutions as well or 
that a writ was maintainable against the same.

32. On the other hand, within this Court, there is a long line of
precedent frontally contrary to the stand taken on behalf of the 
petitioners. Reference, in this context may instructively be made to 
Satishwar Singh v. The Chief Commissioner, Union Territory of 
Chandigarh and others, (12), Harish Kumar Min v. The Panjab 
Universit and another, (13), Dewa Singh v. Kurukshetra University 
(14) and, Chaman Lial Talwar v. Guru Nanak University and 

another (14A). j
33. Equally, there seems to be virtual unanimity in precedents 

of the other High Courts in line with the aforesaid view. Without 
quoting extensively therefrom, reference in this connection may bo 
made to Ramesh Chandra Chaube v. Principal Bipin Behari, Inter
mediate College, Jhansi, (15) Km. Asha Lata v. The Principal, 
Meerut College, Meerut, (16), Vikaruldin v. Osmania University 
and others, (17), Anand Kumar Jain v. The Government of Madhya 
Pradesh and others, (18), Sardar Jaswant Singh v. Board of 
Secondary Education, West Bengal and others (19), Dr. R. Narayana 
Swamy and another v. State of Mysore by its Chief Secretary,

(12) 1970 FL.R. 76.
(13) 1970 P.L.R. 989.
(14) AIR 1971 Pb. 340. '
(14A) AIR 1973 Pb. & Hary. 390.
(15) AIR 1953 All. 90. i
(II) AIR 1959 All. 224.
(17) AIR 1959 Hyderabad 25.
tIS) 1959 M.P. 265. t
(II) AIR 1962 Calcutta 20.
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Vidhana Soudha, Bangalore-I and others, (20) and, Nookavarapu 
Kanakadurga Devi v. The Kakatiya Medical College represented by 
its Principal Warangal and others, (2).

34. Reverting bhck to Karan Singh’s case (supra) it would 
'appear that the matter was not presented before the Bench on its 
larger perspective. For the exhaustive reasons given above, with 
the greatest respect to the learned Judges of the Division Bench in 
Karan Singh’s case (supra), I am unable to agree with the wide 
ranging observations therein on this point and am constrained to 
over-rule tht same.

35. To conclue finally, it is held as under : —

(i) that, on the specific langu'age of Articles 15 and 29 of the 
Constitution of IndiSa, on principal, and on authoritative 
precedent, there is no fundamental right of equality, 
conferred on all citizens, for admission on merit alone, 
in privately-owned ‘and managed educational institutions 
receiving 'aid out of State funds ;

(ii) that, in accordance with the rule laid down in Pritam 
Singh Gill v. State of Punjab and others (Supra), no writ 
of certiorari lies against privately-owned and man’aged 
non-statutory educational institutions ;

(iii) that the respondent — Daya Nand Medical College and 
Hospital, is in no way an instrumentality or agency of the 
State. Nor can it be said as a rule that privately owned 
and managed institutions imparting higher medical, 
education would become instrumentalities or agencies of 
the State merely by virtue of the provisions of the Indian 
Medical Council Act or the respective Universities to 
which they may stand affiliated ;

and; (iv) Regulation-II of the Medical Council of India with regard 
to the selection of students to the medical facultf lays no

(20) AIR 1968 Mysore 189.
(21) AIR 1972 A.P. 83.
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statutory public duty on the Respondent-Medical College 
nor confers’ any legal right on the petitioners to enforce 
the same and consequently the pre-requisites for a writ of 
mandamus are not even remotely satisfied.

30. In view of the findings aforesaid, all the three Civil Writ >~ 
Fetitions are thus not maintainable and are hereby dismissed. In 
view of the somewhat intricate legal and constitutional issues , , 
involved, we leave the parties to bear their own costs.

S. P. Goy*al, J.—I fully agree.

2V.K.S.

4
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